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MOTION FOR STAY

Daniels Cablevision, Inc. ("Daniels"), a cable televi-

sion operator in California serving approximately 50,000 sub

scribers, hereby moves that the Commission stay the effect of

those regulations adopted by its Report and Order, FCC 93-117,

released May 3, 1993 in the captioned proceeding (hereinafter

"R&D"). The subject regulations, if implemented, will directly

and adversely affect Daniels' cable television operations. It is

requested that the stay be made applicable to all of those regu

lations scheduled to become effective June 21, 1993 and, at mini-

mum, remain in force until 30 days after the Commission issues a

final order in response to the Notice of Proposed Rulemaking on

cost-of-service standards.

Daniels supports the "Petition for Stay", filed June 4,

1993 on behalf of InterMedia Partners, L.P. and adopts the argu-

ments made therein. It is submitted that the grounds for stay

relied upon by InterMedia alone warrant the requested
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addition, Daniels hereby shows that the sUbject regulations raise

substantial issues under the First Amendment to the U.S. Consti-

tution and the Communications Act that independently warrant tem

porary relief pending their resolution.

The Commission's so-called "benchmarks" for cable tele-

vision subscriber rates and the alternative thereto (a

cost-of-service analysis) simply do not meet fundamental "due

process" standards because (1) the failure of the Commission to

articulate the criteria for the cost-of-service option deprives

bl f h . k . I d .. 1/ca e operators 0 t e opportunity to rna e a rationa eClsIon,-

and (2) the alternative (cost of service) is itself unlawful

because it conflicts with statutory and constitutional law. See,

~, 47 U.S.C. S 54l(c) providing that "[a]ny cable system shall

not be subject to regulation as a common carrier or utility by

reason of providing any cable service". Any cost-of-service

evaluation is of course the essence of "common carrier or util-

ity" regulation, and the Commission's determination to apply such

concepts to "press" and "speech" activity is coercive and

facially unlawful. See Columbia Broadcasting Sys., Inc. v. Demo

cratic Nat'l Committee, 412 U.S. 94, 120 (1973)(distinguishing in

1/ Cable operators are presented with a Hobson's choice of two
alternatives, one of which is reduction to a
non-compensatory rate with the other being a journey into
the unknown combined with the forewarning that any recourse
will be exceedingly limited. See infra at 5-6.
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a First Amendment context between regulation of the communica

tions media and a "utility that itself derives no protection from

the First Amendment"). Here, of course, the Commission proposes

to regulate the cable component of the mass-media press in a

fashion identical to that applied to telephone, power and water

utilities. Daniels notes that 47 U.S.C. S 543 is consistent with

47 U.S.C. S 54l(c), and any compatible reading of those two pro

visions of the Communications Act, consistent with the First

Amendment, precludes traditional carrier or utility-type regula

tion (i.e., price caps or cost-of-service) on the cable televi

sion media.

Second, the regulatory scheme set forth by the Commis

sion unduly and directly impinges on freedoms protected by the

First Amendment. There can be no doubt that cable operators and

programmers engage in activities protected by the First Amend

ment. See Leathers v. Medlock, III S. Ct. 1438, 1442 (1991);

City of Los Angeles v. Preferred Communications, Inc., 476 U.S.

488, 494 (1986). While it is certain that Daniels' claims impli

cate First Amendment interests, it admittedly is uncertain what

level of First Amendment scrutiny should apply to the subject

regulations. See Turner Broadcasting System, Inc. v. F.C.C., 113

S. Ct. 1806 (1993) (Rehnquist, C.J., in chambers). But whatever

First Amendment standards may ultimately attach to the cable com

ponent of the electronic press, "it bears repeating •.. that
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the Government's ability to impose content-based burdens on

speech raises the spector that the Government may effectively

drive certain ideas and viewpoints from the marketplace." Simon

& Schuster v. Members of New York Crime Victims Board, 112 S. Ct.

501, 508 (1991).

Ad hoc regulations that selectively supervise the

"business" of the press and which govern the revenues derived

from, and the costs of engaging in, the creation, promulgation or

distribution of speech necessarily bear directly on content. See

City of Lakewood v. Plain Dealer Pub. Co., 486 U.S. 750, 757-760

(1988). The very existence of such control over the press

"intimidates parties into censoring their own speech even if the

[government's] discretion and power are never actually abused".

Id. at 757. Indeed, the fact that a speaker must demonstrate the

"reasonableness" of its charges, or "bear the costs of litiga

tion" that may occur in defending its right to speak, gives rise

to a scheme unlawfUlly "chill[ing] speech in direct contravention

of the First Amendment's dictates". Riley v. National Fed'n of

the Blind of North Carolina. Inc., 487 U.S. 781, 794 (1988). As

was the case with the statute in Riley, courts may not condone "a

measure that requires the speaker [as a precondition to speak] to

prove 'reasonableness' case by case based upon what is at best a

loose inference that the fee might be too high". Id. at 793.
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The benchmark/cost-of-service options established by

the Commission do just that. First, they apply an arbitrary

standard for all cable rates thus creating an official presump

tion of "reasonableness".~/ Second, the sole alternative is

report to a standardless forum where (1) the discretion of local
, <i~ 'li>,._

officials is officially enshrined by a highly deferential,

"rational basis" review, R&O at '149, and (2) the operator

assumes the risk that its rates then may be reduced below the

benchmark.11 The message is clear: those cable operators

declining to bow to the "presumptively reasonable" benchmark

rates and electing to pursue the cost-of-service alternative, are

l/ Benchmark rates, while certainly convenient for the Govern
ment because they facilitate the regulator's function, fall
into that same class of "a simple transcendent criterion"
flatly rejected by the Riley Court where speech-related
activity is subjected to ad hoc regulation. Id. at 790.
See also ide at 795 ("If [benchmarks are] not the most effi
cient means of preventing [the perceived evil], we reaffirm
simply and emphatically that the First Amendment does not
permit the State to sacrifice speech for efficiency"). If
professional solicitors are entitled to protection from
economic-based regulations, especially where the targeted
evil is "fraud," id., then the cable television press would
appear to be entitled to no less consideration.

11 Cf. Minneapolis Star and Tribune Co. v. Minnesota Comm. of
Revenue, 460 U.S. 575, 588 (1983)("[t]he threat of sanctions
may deter [the] exercise [of First Amendment rights] almost
as potentially as the application of sanctions" (brackets
original, internal quotation marks eliminated». See also
ide at 592 ("Illicit legislative intent is not the sine qua
non of a violation of the First Amendment • . . • We have
long recognized that even regulations aimed at proper gov
ernmental concerns can restrict unduly the exercise of
rights protected by the First Amendment").
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placed on notice that their only recourse is to prove that the

alleged abusive treatment is without any "rational basis" -- at

best a most difficult burden and one that is Qg£ se unconstitu-

tional when applied to activities specially protected by the

First Amendment. See Riley, 487 U.S. at 793-795.1/

The practical consequence of cost-of-service analysis,

and indeed its fundamental purpose, is to fix restrictions "on

the amount of money" a cable operator may devote to its privately

conducted, speech-related activity, thus constituting a "direct

restriction on protected First Amendment activity". Id. at

789.~/ To label such restrictions "simply •.. economic regula

tion," and to suggest that they be subjected to judicial review

1/ While the dissenting opinion in Riley makes the valid point
that the State holds a "legitimate interest in preventing
fraud," ide at 808 (Rehnquist, C.J., dissenting), no similar
interests or perceived evils are asserted by the Commission
to justify authority over the revenues, expenditures and
service charges of the cable press. Indeed, if any presump
tions validly pertain here, it is that ad hoc regulation of
"communicative" activity is unlawful.

~/ In the Commission's view, "the fact that a cable operator
has incurred costs" in its communicative endeavors "does not
necessarily establish a right to recover those
costs ••.• " R&O at '400 n.977. Commission officials
therefore will substitute their judgment for the decisions
of private communicators as to what expenditures may be made
in pursuit of communicative activity and what costs may be
considered in a rate-of-return analysis. That usurpation of
a private editor's discretion, standing alone, would appear
to contravene the First Amendment. When the Commission
withholds the criteria by which it will render such judg
ments, the constitutional transgression is gravely com
pounded.
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"only for rationality," ide at 790, as does the Commission, lacks

merit. Any ad hoc restriction on speech-related activity is, at

a minimum, subject to "exacting First Amendment scrutiny". Id.

at 789. Here, the R&O not only makes no reference to obvious

constitutional considerations, it establishes a regulatory frame-

work under which activity traditionally protected by the First

Amendment, is consigned largely to the open-ended discretion of

public officials.~/ Cf. West Virginia Bd. of Educ. v. Barnette,

319 u.s. 624, 638 (1943)("The very purpose of the Bill of Rights

was to withdraw certain subjects from the vicissitudes of pOliti

cal controversy, to place them beyond the reach of majorities and

officials and to establish them as legal principles to be applied

by the Courts"). In contrast to the Court's view, the Commis-

sion's plan is comprehensively to regulate the cable press at the

discretion of local and federal government officials and to limit

all administrative and judicial review of those determinations to

a rational-basis examination where the burdens of going forward

~/ When local officials determine a cable rate "unreasonable,"
they may order a reduced rate, including refunds. 47 C.F.R.
SS 76.940-76.942. Any review of such determination must
first be placed before the FCC where cable operators are
forewarned that the judgments of local officials will be
disturbed only when there is no "rational basis" supporting
the official's action. R&O at ~149. Accordingly, local and
federal agencies become intricately involved in the finan
cial and creative management of the communications media.
Under the scheme, it is the judgment of public officials,
and not that of private editors and publishers, that is
determinative. Cf. Miami Herald Pub. Co. v. Tornillo, 418
U.S. 241, 257-58--(1974).
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and proof are saddled upon the "protected" speaker. The scheme

is unconstitutional.

If a fixed-rate tax selectively placed on a component

of the press impermissibly offends the First Amendment,

Minneapolis Star and Tribune Co., 460 U.S. 575 (1983), then con

ferring public officials with ad hoc authority (bounded only by a

criterion of "reasonableness") to establish the revenues and

limit (or certify) the expenditures of cable publishers is, ~

fortiori, unconstitutional. Regulatory constraints of similar

scope and comparable magnitude have never before been applied to

any other media of mass communication or speech-related activity,

and survived constitutional scrutiny.

The loss of First Amendment freedoms, even briefly,

constitutes irreparable injury. Elrod v. Burns, 427 U.S. 347,

373 (1976) (plurality opinion) ("The loss of First Amendment free

doms for even minimal periods of time, unquestionably constitutes

irreparable injury"). There is a manifest public interest in

upholding the principles of the First Amendment.

WHEREFORE, for all of the reasons presented by

InterMedia Partners and herein, the effective date of those rate

regulations adopted by the subject Report and Order should be

stayed pending administrative and judicial resolution of the sub

stantial statutory and constitutional questions raised by said
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regulations. Clearly, such regulations must not be enforced

prior to the publication of those standards and criteria to be

applied in cost-of-service studies.

Respectfully submitted,

DANIELS CABLEVISION, INC.

By·'- ~ R C'" ~
• Jo:15 Cole, Jr. ':$ -=4

COLE, RAYWID & BRAVERMAN
1919 Pennsylvania Ave., N.W.
Washington, D.C. 20006
(202) 659-9750

Its Attorney

June 9, 1993
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CERTIFICATE OF SERVICE

I, Sharon K. Mathis, a secretary with the law firm of

Cole, Raywid & Braverman, do hereby certify that copies of the

foregoing "Motion for Stay" were sent via first-class, postage

prepaid, United States mail, this 9th day of June, 1993, to the

following:

Stephen R. Ross, Esquire
Kathryn A. Hutton, Esquire
ROSS & HARD I ES
888 16th Street, N.W.
Washington, D.C. 20006

• Sharon K. Mathis


